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Preface

The “Unlocking the Law’ series on its creation was hailed as an entirely new style of
undergraduate law textbooks and many of its ground-breaking features have subse-
quently been emulated in other publications. However, many student texts are still very
prose dense and have little in the way of interactive materials to help a student feel his
or her way through the course of study on a given module.

The purpose of the series has always been to try to make learning each subject area
more accessible by focusing on actual learning needs, and by providing a range of dif-
ferent supporting materials and features.

All topic areas are broken up into manageable sections with a logical progression and
extensive use of headings and numerous sub-headings as well as an extensive contents
list and index. Each book in the series also contains a variety of flow charts, diagrams,
key facts charts and summaries to reinforce the information in the body of the text.
Diagrams and flow charts are particularly useful because they can provide a quick and
easy understanding of the key points, especially when revising for examinations. Key
facts charts not only provide a quick visual guide through the subject but are also useful
for revision.

Many cases are separated out for easy access and all cases have full citation in the text
as well as the table of cases for easy reference. The emphasis of the series is on depth of
understanding much more than breadth of detail. For this reason each text also includes
key extracts from judgments where appropriate. Extracts from academic comment from
journal articles and leading texts are also included to give some insight into the aca-
demic debate on complex or controversial areas. In both cases these are highlighted and
removed from the body of the text.

Finally the books also include much formative ‘self-testing’, with a variety of activ-
ities ranging through subject specific comprehension, application of the law, and a range
of other activities to help the student gain a good idea of his or her progress in the
course. Appendices with guides on completing essay style questions and legal problem
solving supplement and support this interactivity. Besides this a sample essay plan is
added at the end of most chapters.

A feature of the most recent editions is the inclusion of some case extracts from the
actual law reports which not only provide more detail on some of the important cases
but also help to support students in their use of law reports by providing a simple com-
mentary and also activities to cement understanding.

The first part of this book covers important concepts which underpin the criminal
law. These include actus reus, mens rea and strict liability, participation in crime, capacity,
inchoate offences and general defences. The second part covers the most important
offences. These include fatal and non-fatal offences against the person, sexual offences,
offences against property and the main offences against public order.

The book is designed to cover all of the main topics on undergraduate and profes-
sional criminal law syllabuses.

Note that all incidental references to ‘he’, "him’, ‘his’, etc., are intended to be gender
neutral.

The law is stated as we believe it to be on 1 September 2014.

Jacqueline Martin
Tony Storey
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Introduction to criminal
law

AIMS AND OBJECTIVES

After reading this chapter you should be able to:

Understand the basic origins and purposes of criminal law
Understand the definitions and classifications of criminal law
Understand the basic workings of the criminal justice system

Understand the basic concept of the elements of actus reus and mens rea in criminal
law

Understand the burden and standard of proof in criminal cases

Understand how human rights law may have an effect on criminal law

This book deals with substantive criminal law. Substantive criminal law refers to the
physical and mental element (if any) that has to be proved for each criminal offence.
It also includes the general principles of intention and causation, the defences avail-
able and other general rules such as those on when participation in a crime makes the
person criminally liable. Substantive criminal law does not include rules of pro-
cedure or evidence or sentencing theory and practice. However, these are equally
important parts of the criminal justice system.

This chapter, therefore, gives some background information on criminal law. The
purpose of the criminal law is considered, as well as how we know what is recognised
as a crime, and the sources of criminal law. There are also brief sections explaining the
courts in which criminal offences are tried, and the purposes of sentencing. The penul-
timate section of this chapter explains the burden and standard of proof in criminal
cases. The final section looks at the effect of human rights law on criminal law.

1.1 Purpose of criminal law

The purpose of criminal law has never been written down by Parliament and, as the
criminal law has developed over hundreds of years, it is difficult to state the aims in any
precise way. However, there is general agreement that the main purposes are to:

protect individuals and their property from harm;
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preserve order in society;

punish those who deserve punishment.

However, on this last point, it should be noted that there are also other aims when a
sentence is passed on an offender. These include incapacitation, deterrence, reformation
and reparation.

In addition to the three main aims of the criminal law listed above, there are other
points which have been put forward as purposes. These include:

educating people about appropriate conduct and behaviour;

enforcing moral values.

The use of the law in educating people about appropriate conduct can be seen in the
drink-driving laws. The conduct of those whose level of alcohol in their blood or urine
was above specified limits has only been criminalised since 1967. Prior to that, it had to
be shown that a driver was unfit to drive as a result of drinking. Since 1967, there has
been a change in the way that the public regard drink-driving. It is now much more
unacceptable, and the main reason for this change is the increased awareness, through
the use of television adverts, of people about the risks to innocent victims when a vehicle
is driven by someone over the legal limit.

1.1.1 Should the law enforce moral values?

This is more controversial, and there has been considerable debate about whether the
law should be used to enforce moral values. It can be argued that it is not the function of
criminal law to interfere in the private lives of citizens unless it is necessary to try to
impose certain standards of behaviour. The Wolfenden Committee reporting on homo-
sexual offences and prostitution (1957) felt that intervention in private lives should only
occur in order to:

preserve public order and decency;
protect the citizen from what is offensive or injurious;

provide sufficient safeguards against exploitation and corruption of others, particu-
larly those who are especially vulnerable.

Lord Devlin disagreed. He felt that ‘there are acts so gross and outrageous that they
must be prevented at any cost’. He set out how he thought it should be decided what
type of behaviour be viewed as criminal by saying:

QUOTATION

"How are the moral judgments of society to be ascertained ... It is surely not enough that they
should be reached by the opinion of the majority; it would be too much to require the indi-
vidual assent of every citizen. English law has evolved and regularly uses a standard which does
not depend on the counting of heads. It is that of the reasonable man. He is not to be con-
fused with the rational man. He is not to be expected to reason about anything and his judg-
ment may be largely a matter of feeling ... for my purpose | should like to call him the man in
the jury box ...

It is not nearly enough that to say that a majority dislike a practice: there must be a real
feeling of reprobation ... I do not think one can ignore disgust if it is deeply felt and not manu-

factured. Its presence is a good indication that the bounds of toleration are being reached.’
Lord Devlin, The Enforcement of Morals (Oxford University Press, 1965)



There are two major problems with this approach. First, the decision of what moral
behaviour is criminally wrong is left to each jury to determine. This may lead to incon-
sistent results, as there is a different jury for each case. Second, Lord Devlin is content
to rely on what may be termed ‘gut reaction’ to decide if the ‘bounds of toleration are
being reached’. This is certainly neither a legal method nor a reliable method of decid-
ing what behaviour should be termed criminal. Another problem with Lord Devlin’s
approach is that society’s view of certain behaviour changes over a period of time.
Perhaps because of the lack of agreement on what should be termed ‘criminal” and the
difficulty of finding a satisfactory way of legally defining such behaviour, there is
another problem in that the courts do not approach certain moral problems in a con-
sistent way. This can be illustrated by conflicting cases on when the consent of the
injured party can be a defence to a charge of assault. The first is the case of Brown
[1993] 2 All ER 75.

CASE EXAMPLE

Brown [1993] 2 All ER 75

Several men in a group of consenting adult sado-masochists were convicted of assault causing
actual bodily harm (s 47 Offences Against the Person Act 1861) and malicious wounding (s 20
Offences Against the Person Act 1861). They had carried out in private such acts as whipping
and caning, branding, applying stinging nettles to the genital area and inserting map pins or
fish hooks into the penises of each other. All of the men who took part consented to the acts
against them. There was no permanent injury to any of the men involved and no evidence that
any of them had needed any medical treatment. The House of Lords considered whether
consent should be available as a defence in these circumstances. It took the view that it could
not be a defence and upheld the convictions.

Lord Templeman said:

JUDGMENT

‘The question whether the defence of consent should be extended to the consequences of
sado-masochistic encounters can only be decided by consideration of policy and public interest
... Society is entitled and bound to protect itself against a cult of violence. Pleasure derived
from the infliction of pain is an evil thing. Cruelty is uncivilised.’

Two of the judges dissented and would have allowed the appeals. One of these judges,
Lord Slynn, expressed his view by saying:

JUDGMENT

‘Adults can consent to acts done in private which do not result in serious bodily harm, so that
such acts do not constitute criminal assaults for the purposes of the 1861 [Offences Against
the Person] Act. In the end it is a matter of policy in an area where social and moral factors are
extremely important and where attitudes could change. It is a matter of policy for the legis-
lature to decide. It is not for the courts in the interests of paternalism or in order to protect
people from themselves to introduce into existing statutory crimes relating to offences against
the person, concepts which do not properly fit there.’

ul
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The second case is Wilson [1996] Crim LR 573, where a husband had used a heated butter
knife to brand his initials on his wife’s buttocks, at her request. The wife’s burns had
become infected and she needed medical treatment. He was convicted of assault causing
actual bodily harm (s 47 Offences Against the Person Act 1861) but on appeal the Court
of Appeal quashed the conviction. Russell L] said:

JUDGMENT

‘[W]e are firmly of the opinion that it is not in the public interest that activities such as the
appellant’s in this appeal should amount to a criminal behaviour. Consensual activity between
husband and wife, in the privacy of the matrimonial home, is not, in our judgment, a proper
matter for criminal investigation, let alone criminal prosecution ... In this field, in our judg-
ment, the law should develop upon a case by case basis rather than upon general propositions
to which, in the changing times we live, exceptions may arise from time to time not expressly
covered by authority.’

The similarities in the two cases are that both activities were in private and the partici-
pants were adults. In Brown there were no lasting injuries and no evidence of the need
for medical treatment, whereas in Wilson the injuries were severe enough for Mrs
Wilson to seek medical attention (and for the doctor to report the matter to the police).
The main distinction which the courts relied on was that in Brown the acts were for
sexual gratification, whereas the motive in Wilson was of ‘personal adornment’. Is this
enough to label the behaviour in Brown as criminal? (See sections 8.6.3 and 8.6.4 for
further discussion of the decision in Brown and also the decision of the European
Court of Human Rights in the case.)

The reference in Russell L]’s judgment to changing times acknowledges that society’s
view of some behaviour can change. There can also be disagreement about what morals
should be enforced. Abortion was legalised in 1967, yet some people still believe it is
morally wrong. A limited form of euthanasia has been accepted as legal with the ruling
in Airedale NHS Trust v Bland [1993] 1 All ER 821, where it was ruled that medical staff
could withdraw life support systems from a patient, who could breathe unaided but
was in a persistent vegetative state. This ruling meant that they could withdraw the
feeding tubes of the patient, despite the fact that this would inevitably cause him to die.
Many people believe that this is immoral, as it denies the sanctity of human life.

All these matters show the difficulty of agreeing that one of the purposes of criminal
law should be to enforce moral standards.

1.1.2 Example of the changing nature of criminal law

As moral values will have an effect on the law, what conduct is criminal may, therefore,
vary over time and from one country to another. The law is likely to change when there
is a change in the values of government and society. A good example of how views on
what is criminal behaviour change over time can be seen from the way the law on con-
sensual homosexual acts has changed.

The Criminal Law Amendment Act 1885 criminalised consensual homosexual acts
between adults in private. It was under this law that the playwright Oscar Wilde was
imprisoned in 1895.

The Sexual Offences Act 1967 decriminalised such behaviour between those aged 21
and over.

The Criminal Justice and Public Order Act 1994 decriminalised such behaviour for
those aged 18 and over.



In 2000 the government reduced the age of consent for homosexual acts to 16, though
the Parliament Acts had to be used as the House of Lords voted against the change in
the law.

We will now move on to consider where the criminal law comes from.

1.2 Sources of criminal law

The two main areas from which our criminal law is derived are case decisions (common
law) and Acts of Parliament.

1.2.1 Common law offences
The courts have developed the criminal law in decisions over hundreds of years. In some
instances offences have been entirely created by case law and precedents set by judges in
those cases. An offence which is not defined in any Act of Parliament or delegated legisla-
tion is called a common law offence. Murder is such an offence. The classic definition of
murder comes from the seventeenth-century jurist, Lord Coke. This definition has continu-
ally been refined by judges, including some important decisions during the 1980s and
1990s. Other common law offences include manslaughter and assault and battery. Equally,
some defences have been entirely created by the decisions of judges. The defences of
duress, duress of circumstances, automatism and intoxication all come into this category.
One problem with common law offences is that they can be very vague. This is illus-
trated by the common law offence of outraging public decency. This offence has arisen so
rarely that there have even been debates about whether it actually exists, but it was used in
two separate cases in the 1990s. The first case was Gibson and another [1991] 1 All ER 439.

CASE EXAMPLE

Y

% 1

Gibson and another [1991] 1 All ER 439

In this the first defendant had created an exhibit of a model’s head with earrings which were
made out of freeze-dried real human foetuses. He intended to convey the message that
women wear their abortions as lightly as they wear earrings. This model was put on public
display in the second defendant’s art gallery. Both men were convicted of outraging public
decency and their convictions were upheld by the Court of Appeal.

Source

Common law

Made by judges Statutory law

Acts of Parliament Delegated legislation

N.B. Both of these may be interpreted by judges

Figure 1.1 Sources of criminal law.
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The second case was very different. This was Walker [1995] Crim LR 44, where the
defendant had exposed his penis to two girls in the sitting room of his own house. The
Court of Appeal allowed the defendant’s appeal against his conviction, as the place
where the act occurred was not open to the public. The prosecution’s choice of charge
seems odd, but presumably the fact that there had been very few cases made it difficult
for them to know whether it was necessary to prove only that other people had been
outraged or whether, as decided by the Court of Appeal, it had to be in a place where
there was a real possibility that members of the general public might witness the act. In
fact in Walker there were other more suitable offences with which the defendant could
have been charged.

In some instances the courts will develop the law and then it will be absorbed into a
statute. This happened with the defence of provocation (a defence to murder). It had
been developed through case law but was then set out in the Homicide Act 1957. Even
where there is a definition in an Act of Parliament, the courts may still have a role to play
in interpreting that definition and drawing precise boundaries for the crime.

1.2.2 Statutory offences
Today the majority of offences are set out in an Act of Parliament or through delegated
legislation. About 70 to 80 Acts of Parliament are passed each year. In addition there is
a considerable amount of delegated legislation each year, including over 3,000 statutory
instruments created by government ministers. Most offences today are statutory ones.
Examples include theft, robbery and burglary, which are in the Theft Act 1968. Criminal
damage is set out in the Criminal Damage Act 1971. The law on sexual offences is now
largely contained in the Sexual Offences Act 2003. The various offences of fraud are set
out in the Fraud Act 2006.

Note that, even when offences have been created by Acts of Parliament or delegated
legislation, judges still play a role in interpretation. Different sources of law are shown
in Figure 1.1.

1.2.3 Codification of the criminal law

One of the main problems in criminal law is that it has developed in a piecemeal way
and it is difficult to find all the relevant law. Some of the most important concepts, such
as the meaning of ‘intention’, still come from case law and have never been defined in an
Act of Parliament. Other areas of the law rely on old Acts of Parliament, such as the
Offences Against the Person Act which is nearly 150 years old. All these factors mean
that the law is not always clear. In 1965 the government created a full-time law reform
body called the Law Commission. The Law Commission has the duty to review all areas
of law, not just the criminal law. By s 3(1) of the Law Commissions Act 1965 the Com-
mission was established to:

SECTION

................ P

"take and keep under review all the law ... with a view to its systematic development and
reform, including in particular the codification of such law, the elimination of anomalies, the
repeal of obsolete and unnecessary enactments, the reduction of the number of separate
enactments and generally the simplification and modernisation of the law.’

The Law Commission decided to attempt the codification of the criminal law to include
existing law and to introduce reforms to key areas. A first draft was produced in 1985,
and this was followed by consultation which led to the publication of A Criminal Code



for England and Wales (1989) (Law Com No 177). The two main purposes of the code
were regarded as:

bringing together in one place most of the important offences;

establishing definitions of key fault terms such as “intention” and ‘recklessness’.

The second point would also have helped Parliament in the creation of any new offences
as it would be presumed that, when using words defined by the code in a new offence,
it intended the meanings given by the criminal code unless they specifically stated
otherwise.

The Draft Criminal Code has never been made law. Parliament has not had either the
time or the will for such a large-scale technical amendment to the law. Because of this the
Law Commission has since 1989 tried what may be called a ‘building-block” approach,
under which it has produced reports and draft Bills on small areas of law in the hope
that Parliament would at least deal with the areas most in need of reform. In its Tenth
Programme in 2008 the Law Commission removed the codification of criminal law from
its law reform programme. It stated that it continued to support the objective of codify-
ing the law and would continue to codify where it could. However, it considered that it
needs to redefine its approach and intends to simplify areas of the criminal law as a step
towards codification.

Past Law Commission reports for reform of the criminal law have included:

Legislating the Criminal Code: Offences Against the Person and General Principles (1993)
Law Com No 218;

Legislating the Criminal Code: Intoxication and Criminal Liability (1995) Law Com No
229;

Legislating the Criminal Code: Involuntary Manslaughter (1996) Law Com No 237;
Fraud (2002) Law Com No 276;

Inchoate Liability for Assisting and Encouraging Crime (2006) Law Com No 300;
Murder, Manslaughter and Infanticide (2006) Law Com No 304;

Participating in Crime (2007) Law Com No 305;

Intoxication and Criminal Liability (2009) Law Com No 314;

Conspiracy and Attempts (2009) Law Com No 318.

These reports deal with areas of law in which cases have highlighted problems. Although
these are areas of law where reform is clearly needed, Parliament has been slow to enact
the Law Commission’s reports on reform of specific areas of criminal law. For example
there has been no reform of the law on offences against the person or on the defence of
intoxication.

However, since 2006 there have been a number of reforms as the result of some of
the Law Commission’s reports. In 2006 Parliament passed the Fraud Act partially
implementing the proposals on fraud. The Corporate Manslaughter and Corporate
Homicide Act 2007 implemented proposals made in Legislating the Criminal Code:
Involuntary Manslaughter (1996) Law Com No 237. The Serious Crime Act 2007 imple-
mented the Law Commission’s report Inchoate Liability for Assisting and Encouraging
Crime (2006) Law Com No 300. The Bribery Act 2010 implemented the report Reform-
ing Bribery (2008) Law Com No 313.

It is worth noting that most European countries have a criminal code. France’s Code
pénal was one of the earliest, being introduced by Napoleon in 1810, though there is
now a new code, passed in 1992.
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